
1 
 

 

IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (S),  

SONITPUR AT TEZPUR 

   G.R Case No. 1391/2014 

                                         (U/s. 448/323/294 of  I.P.C) 

                State 

        v/s 

                                           Lakhan Gowala 

                      ……………………Accused person. 

Present: Sri Sumit Bhuyan, 

                SDJM(S), SONITPUR, TEZPUR 

 

Advocates appeared:  

For prosecution: Sri R. Goswami.   

For accused: Smt D. Singh 

Date of offence explain:  04-08-2015 

Date of prosecution evidence: 25-01-16, 08.09.17 

Date of argument: 07-02-2018 

Date of judgment: 20-02-2018 

And having understood to this day, this Court delivered the following judgment: 

     

JUDGMENT: 

 Brief facts of the case: 

 

1. The prosecution initiated this case on receipt of FIR filed by Sri Shankar Dev 

Upadhay, alleging therein, that on 16.06.14, at about 9.30 am, at the time of 

class proceedings, Assistant Headmaster, Sri Lakhan Gowala, assaulted him by 

means of iron bailer and rebuked him using obscene words. At the same time, 

another teacher tried to restrain him but the accused assaulted him too.Hence, 

the case. 

Investigation: 

2. On receipt of the written ezahar, it was registered by Officer-in-charge of 

Tezpur Police Station as Tezpur P.S. Case No. 678/14, u/s 448/325/294 of 

IPC. During investigation, I.O visited the place of occurrence, examined the 

witnesses and medically examined the victim and collected the medical 

examination report.  After completion of the investigation, sufficient materials 

be found against him I/O of the case submitted charge-sheet against accused 

u/s 448/325/294 of IPC. 
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Charge:  

3.  The case being transferred to this Court for disposal, the accused appeared 

before the Court and was accordingly released on bail on producing sufficient 

sureties. Copy of relevant documents was furnished to him as per section 207 

Cr.P.C. Having found a prima-facie case against the accused person u/s 

448/323/294 of I.P.C., the particulars of offences under the said sections of law 

were explained to him to which he pleaded not guilty and claimed to be tried. 

4.    The prosecution in supports of its case examined five witnesses. Recording of 

statement u/s 313 Cr.P.C was recorded. The accused person has also declined 

to adduce any defence evidence. I have heard argument of both the sides. 

5. Points for determination : 

 (i) Whether the accused, namely Lakhan Gowala, on 16.06.14 at about 9.30 

a.m., had entered into Rowmari School premises and thereby committed an 

offence punishable u/s 448 of IPC? 

(ii) Whether the accused, on the same day, place and time, had used obscene 

words against the informant in public place and thereby committed an offence 

punishable u/s 294 of IPC? 

(iii) Whether the accused, on the same day, place and time, had voluntarily 

caused hurt to the informant and victim, Shankar Upadhyay and Dambaru 

Upadhyay by means of an iron bailer and thereby committed an offence 

punishable u/s 323 of the I.P.C. 

 

 Discussion decision and Reasons Thereof: 

6.  P.W1-Shankar Upadhyay/informant of this case had deposed in his 

evidence that he is the informant of the present case. He along with Dambaru 

Upadhya, his collegue teacher instituted this case against the accused. On 

16.06.14, at about 9.30 am, accused Lakhan Gowala assaulted the victim 

Dombru Upadhyay by means of iron bailer, for which he sustained severe injuries 

on his arms. He further stated that at that time, when he tried to restrain him but 

the accused also assaulted him on his left shoulder and wrist. He received head 
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injury. Thereafter, accused Lakhan Gowala left away from the place of 

occurrence. Hence, he along with Dombru lodged the FIR against the accused 

person.  Thereafter, victim was taken to Panchmile N.P.H.C. Hospital for 

treatment by the police and thereafter, referred to Kanaklota Civil Hospital for 

better treatment. Ext. 1 is the FIR filed by him and Ext.1 (i) is his signature. 

 

7.  During his cross-examination, he stated that the accused person is a teacher 

at Rowmari English Medium School since 1993. Victim Shankar Dev Upadhyay 

joined in 1991 and Dambar had joined in 1989. He further stated that six 

teachers were present at the time of incident and the classes were being 

preceded at that time. Many students, at about 160, were present in three 

classes. He further deposed that he was designated as Headmaster at the time of 

incident. Hearing hue and cry, students and teachers gathered at the place of 

occurrence. His head was stitched at panchmile Hospital and thereafter, he was 

referred to Kanaklata Civil Hospital for better treatment. He stated that police and 

Doctor had seen his injury. His clothes were stained in blood and the same was 

seized by the police. He further stated that he had not written on the FIR that 

accused had beaten Dambru causing him injuries and after that, he tried to save 

Dambru for which accused Lakhan Gowala assaulted him too, on his head. He 

denied the suggestion that he did not state before the police that accused 

Lakhan Gowala assaulted the victim by means of iron bailer and he tried to 

restrain him but the accused assaulted him too. For which his head was injured 

and blood was oozing out of his body. He denied the suggestion that according to 

the decision of managing committee, instead of giving the name of the accused, 

he sent the names of five other teachers. He denied the suggestion that he 

willingly had not sent the name of the accused to DPI Office. He further denied 

the suggestion that accused after knowing that his name was not send, he 

questioned the informant. As a result informant got angry and insulted the 

accused.  It is not a fact that he conspired against the accused so that he does 

not work at the school any more. He further stated that except the accused all 
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other teachers are Nepali. He denied the suggestion that there was no mention 

of injuries in the medical certificate as he along with Dambru had not sustained 

any injuries. It is not a fact that he had not undergone any treatment in K.C.H. 

He had not submitted any medical documents of his treatment in K.C.H to the 

police and the Court. It is not a fact that he had falsely filed the case against the 

accused person to harass him. 

 

8. P.W-2, Dambru Upadhyay, has stated that he along with Shankar Dev 

Upadhaya had lodged the case against the accused person. On 16.06.14, at 

about 9.30 a.m, informant and other teachers were discussing about something 

related to managing committee meeting in Rowmari School and at that time 

accused Lakhan Gowala assaulted him by means of iron bailer on his right hand. 

Prakash Katowal tried to save him. He further stated that Shankar Upadhaya tried 

to save him but the accused also assaulted Dambru by means of iron bailer, for 

which he causing severe injury on his head, hand and back side. He further 

stated that he was unconscious due to his injury. He stated that he became 

conscious after hearing the fight between Shankar and accused. Thereafter, he 

lodged the case against the accused person at Borghat Police Station. Later, 

police referred him to Panchmile N.P.H.C along with Shankar for treatment. Ext.1 

is his ezahar filed by him, wherein Ext.1(i) is his signature. 

 

9. During his cross-examination, he has stated that he narrated the incident 

before the scribe by Krishna Karki, at that time he was a gaonbura in his village 

and, he along with Shankar had signed on this ezahar and he had read the 

ezahar. He further stated that in the FIR there was no mentioned of the beating. 

Police recorded his statement. He had not stated before the police about the 

meeting related to the managing committee between him and other teachers. He 

denied the suggestion that he did not state before the police that accused 

assaulted him and Prakash Katowal tried to save him. He further denied the 

suggestion that he did not state before the police that he was unconscious due to 
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his injuries. He denied the suggestion that he did not state before the police, 

accused assaulted the Shankar on his head, hand and back side. He further 

stated that clothes of Shankar were stained with blood. He stated that his blood 

did not ooze but his hand was swollen. He further stated that Doctor and Police 

saw the clothes. He stated that Prakash Katowal is currently working in this 

school. He denied the suggestion that he did not state before the police that 

firstly accused assaulted him and then assaulted Shankar. He has stated that 

accused had submitted an application regarding meeting of the managing 

committee. He told the accused person that the president of the School had not 

given permission for the meeting and so, meeting was not held. He further stated 

that before the meeting, with due permission from D.P.I, he had send the name 

of the five teachers. He denied the suggestion that accused questioned him why 

his name was not in the list for which P.W.2 along with other teachers insulted 

the accused person. It is not a fact that accused had said that he will file a case 

against the informant’s as they had insulted the accused person but after 

conspiring informant had filed a false case against the accused person. There 

was no one present at the place of occurrence. He deposed that classes had not 

started at the time of incident. Police had not seized the iron bailer. It is not a 

fact that he had filed a false case against the accused as he did not want to 

provide the job to the accused. 

 

10. PW-3, Tikaram Gautam, has stated that he knows the accused person as well 

as the informants Shankar and Dambru. On 16.06.14, at about 9.30 a.m., accused 

asked the Headmaster Shankar Upadhyay about the steps he took in response to 

the application he had submitted. Headmaster stated that president of the 

managing committee had not allowed the meeting, so, he can’t organize the 

meeting. Dambru said the accused that in the Venture School, the chairman of the 

managing committee is all-in-all. Hearing this, the accused got angry and in 

response, took the iron bailer which for the purpose of cooking mid-day meal, and 

assaulted Dambru, by which Dambru sustained serious injuries on his arms. Seeing 
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the incident, PW1, Shankar came and tried to restrain the accused, but the accused 

assaulted him too, causing him hand and head injuries. The accused, thereafter, left 

the place of occurrence. After that PW3 along with PW1 & 2 reached the police 

station. 

11. During his cross-examination, he denied the suggestion that he had not 

stated before police the facts which he stated in his evidence. He also denied the 

suggestion that he had stated before the police that his school was going to be 

undertaken by the Government and the number of teaching staffs would be reduced 

to 5 and therefore, the accused, because he joined on 12/01/1993, was listed as the 

6th teacher in the staff list, due to which there was a quarrel between Shankar and 

Dambru. He denied the suggestion that there was no any iron bailer at the place of 

occurrence and the accused did not assaulted Shankar and Dambru. He further 

denied the suggestion that Shankar and Dambru had not got any injury by the 

accused. It is not a fact that he gave a falsely witness against the accused. 

 

12. PW-4, Bikas Dahal, has stated that he knows both the informants and the 

accused. On 16.06.14 at about 9.30 pm he teaches in school class room, he 

knowing through the students the Headmaster Shankar Upadhyay was injured and 

the blood was oozing in his head and immediately went to the class and saw 

teacher Prakash Katowal took the headmaster from the place of occurrence. He 

further stated that he saw blood was oozing from the head of the headmaster and 

clothes were stained with blood. He stated that other School teacher’s namely, 

Shankar Upadhyay, Dambru Upadhyay and Prakash Katowal informed him that 

accused assaulted hand, head and back side of the Shankar and hand of the 

Dambru by means of the iron bailer. 

13. During his cross-examination, he denied the suggestion that he had not 

state before the police on his today’s evidence. He further denied the suggestion 

that he had not seen the blood was oozing from the head of the Headmaster and 

the clothes were stained with blood. He denied the suggestion that he had not seen 

any incident. It is not a fact that Shankar and Dambru of he had good relations and 
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for sake of their relation, he had deposed falsely that day. Accused had not gone to 

School after the incident. 

14. P.W. 5- Sri Achyut Boro, has stated that on 16.06.14, he was at Borghat 

Outpost as attached Officer. He investigated the matter. O.C KeenjalalPatar 

entrusted him to investigate the case. During investigate, he visited the place of 

occurrence, He further stated that he went there in 16.06.14 at about 9.30 a.m. 

place of occurrence was Rowmari Marehiri M.E. School. He draws the sketch map 

and examined witnesses, thereafter, arrested the accused then after enlarged him 

on whole as the offence was bailable in nature. He further stated that there were 

two victims. He had submitted the charge sheet u/s 448/294/323/ of IPC. He had 

signed in the offence report. Ext.2 is the sketch map, wherein Ext.2(i) is his 

signature and Ext.3 is the charge sheet, wherein, Ext.3(i) is his signature. 

15. During his cross-examination, he has stated that FIR was signed by two 

informants namely Shankar Dev Upadhyay and Dombru Upadhyay. He stated that 

FIR was received by I.C on 16.06.14 at 9.30 a.m. He received the FIR on the same 

day. He went to the place of occurrence at 10.00 a.m. He examined the complainant 

at 9.40 a.m. He reached the place of occurrence 11.00 a.m. He was sent the victim 

for medical examination at 10.00 a.m. He further stated that the case was filed by 

Shakar Upadhyay. He had not seized any blood stained clothes worn by victim after 

the incident. The victim had not submitted of any blood professing injury. PW-1, had 

not stated before him that accused entered into the office of Dambar Upadhaya and 

by the ladle, used for preparing of mid day meal, had assaulted PW-1, for which he 

received injury on his left side of head and below both the arms and in the wrist of 

left hand and that for the assaulted he got his head fractured and received blood 

professing injury on all the parts of his body. He was recorded the statement of PW-

2. This witness has not stated before him that accused assaulted him at his elbow, 

and then Prakash Katowal came to rescue him from the assault. The said witness 

has not stated before him that for the assault he became senseless. The said 

witness has not stated before him that accused assaulted Shankar on his head, 

hand and back. The said witness has not stated that hearing alarm of Shankar; he 
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got awake from asleep and came to know about the incident. The said witness has 

also not stated before him that accused first assaulted him and then Shankar. The 

statement made by PW-3, before court, has not been stated before him. PW-3 has 

stated before him that a talk of provincialsing the M.E, with Govt. was going on and 

only five teachers will be given appointment. It is stated that before him by PW-3, 

that name of the Lakhan Gowala, the accused was not in the panel, though he was 

working in that school since 12.01.1993. PW-3, had further stated that although the 

accused was senior and had ought to have been placed in the top of the panel, but 

his name was not forwarded to Govt. rather some persons, much Junior to him were 

kept in the panel for appointment, for which a dispute took place against them. The 

statement made by PW-4, before court was not stated before him, u/s 161 Cr.PC. 

He had not recorded statement of students of school and Gr. iv employees. It is not 

a fact that, he had filed charge sheet, without investigating the case properly. He 

further stated that he had not seized any documents from school regarding the 

appointment of teacher and the first of name of teacher forwarded for appointment 

to Govt. 

16. Now, let us decide point no. 1 as to whether the accused Lakhan Gowala 

committed house trespass, which is defined u/s 442 of IPC and punishable u/s 448 

of IPC. Sec. 442 of IPC defines house-trespass which states thus: 

“Whoever commits criminal trespass by entering into or remaining in any 

building, tent or vessel used as a human dwelling or any building, used as 

a place for worship, or as a place for the custody of property, is said to 

commit “and punishment for the said offence may extend to one year, or 

with fine which may extend to one thousand rupees, or with both”. From 

the ezahar lodged by the complainant and victim, it is clear that the accused Lakhan 

Gowala was a Senior Teacher at Rowmari M.E. School and he had every right to 

enter the school as well as any other office in the school premises. On the date of 

incident i.e. on 16.06.14, the accused went to the school, as he had every right to 

enter into the school premises, being a senior teacher, like the complainant and 

other teachers in the school. The evidence of PW1, PW2, PW3 and PW4 also 
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supports that the accused is a teacher in the same school and that the incident took 

place at about 9.30 am, when the school was going on. The accused being a 

teacher of Rowmari M.E School was legally entitled to enter into the School 

premises. Hence, taking into account all the above, I could not find any ingredients 

of the offence u/s 448 of IPC and prosecution has failed to make out a case under 

the aforesaid section and the accused Lakhan Gowala is entitled to acquittal on this 

point. 

17.  Similarly, point no. 2 as regards whether the accused had committed an offence 

u/s 294 of IPC and from a perusal of the evidence of all the prosecution witnesses, 

it transpires that there is not a single iota of evidence, as to the accused using 

obscene words at the time and place of occurrence and none of the witnesses have 

supported the allegation made in the written ezahar vide Exhibit-1 filed against the 

accused. Hence, I do not find any ingredients of the offence u/s 294 of IPC, 

prosecution has failed to make out a case against the accused Lakhan Gowala, and 

he is entitled to acquittal on this point. 

18. Now, point no. 3, which is the crucial point of determination as to whether the 

accused Lakhan Gowala voluntarily caused injury to the complainant and thus 

committed an offence punishable u/s. 323 IPC. It transpires from the evidence of 

PW-1, PW-2, PW-3 and PW-4 that the accused Lakhan Gowala assaulted PW-1 and 

PW2 with an iron bailer, but from the examination-in-chief of P.W-1, it appears the 

accused had assaulted Dambaru Upadhyay(PW-2) by an iron bailor and he sustained 

severe injuries on his arm and when PW-1, Shankar Upadhyay tried to restrain him, 

the accused also assaulted him causing severe injuries on various parts of his body. 

But, on perusal of the written ezahar vide Exhibit-1, it appears that the accused 

Lakhan Gowala first assaulted Shankar Upadhyay (PW-1) and when a colleague 

teacher tried to restrain the accused, he even assaulted the informant’s colleague 

teacher, which clearly contradicts the evidence adduced by PW-1 and it does not 

give a clear picture, as to who was along with PW-1 when the alleged assault was 

made by the accused. From the cross-examination of PW-1, it appears that he had 

admitted the fact of not mentioning the accused injuring Dambru Upadhyay (P.W 1) 
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and while trying to rescue him, the accused assaulted him on his head in the written 

ezahar vide Exhibit-1. PW-1 also stated that except the accused, the other teachers 

belonged to the Nepali community and PW-1 denied the suggestion that he had not 

sent the name of the accused to D.P.I office willingly. PW-2 went a step further and 

added that PW-1 along with other teachers of Rowmari School was present in the 

Managing Committee made when the alleged incident took place. Nevertheless, this 

version contradicts the evidence adduced by PW-1, as he had stated a different 

version. If the other teachers and members of the Managing Committee were 

present at the time and place of occurrence, they should have been made 

prosecution witnesses. However, none of them were examined by the police nor 

prosecution had made any effort to cite them as prosecution witness. In his 

evidence, P.W 2 mentioned another person namely, Prakash Ghatowal, who saved 

him from the accused but he had not been cited as a prosecution witness nor he 

has been called as an official witness to prove same. From his cross-examination, 

the scribe namely, Krishna Karki who wrote the ezahar and the Village Headmen has 

not been examined to prove the contents of the ezahar. PW-2 has admitted that in 

the written ezahar nothing has been mentioned as regards the assault made by the 

accused upon him. He had also admitted that he did not depose before the police 

regarding presence of the other teachers in the Managing Committee meeting. 

Similarly, the evidence adduced by PW-3 and PW-4 are contradictory to the 

statements made by them before the police u/s 161 Cr.Pc. From the evidence of 

PW-5, who is the I/O of this case, it appears that FIR was received by the In-Charge 

Bonghai Outpost on 16.06.14 at 9.30 am, and the Officer-In Charge of Tezpur P.S 

received it on the same day, which raises a question as regards the veracity of the 

prosecution story, as the incident took place on 16.06.14 at about 9.30 am, and the 

ezahar was filed at the same time and on the same date. All though, PW-1 deposed 

in his evidence that the police had seen his blood stained clothes but the I.O (PW-5) 

had not seized any such blood stained clothes worn by the victim and he has 

admitted that the victim did not suffer any blood profusing injury. Further, the I.O 

had supported the contradiction made by PW-1 before him regarding injury caused 
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on his head. I.O (PW-5) had also admitted that PW-2 not stating before him 

regarding the accused assaulting him on his elbow and Prakash Ghatowal went to 

rescue him from the assault. Similar contradictions made by PW-3 and PW-4 in their 

evidence have been supported by the evidence of I.O.  

 

19. The most crucial point in deciding point no.3 is the medical examination report 

of the informant Shankar Upadhyay and the victim Dambaru Upadhyay, who were 

examined on the same day in which the incident took place i.e. on 16.06.14 at 

10.25 am, after about 1 hour from the time of incident and most surprisingly, none 

of the informant as well as the victim suffered any kind of injury, as the doctor 

opined in his report as no injury present. From a plain reading of the evidence 

adduced by PW-1 and PW2, both of them should have suffered grievous injuries, as 

they had deposed in their versions, the informant’s head being broken and the 

victim had sustaining blood profusing injuries. However, looking into the evidence of 

all the prosecution witnesses, more specifically the medical report which suggests 

no injury present, raises doubt on the prosecution story as to the veracity and 

truthfulness of the same. 

 

20. Hence, from the evidence and entire materials available on record, I find no 

such materials led by the prosecution side in order to warrant conviction of the 

accused u/s 323 of IPC. The prosecution has miserably failed to establish the guilt 

of the accused as regards this point and hence the accused is entitled to acquittal 

on this point.  
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ORDER 

21. In the light of all the above discussion, I am of the considered view that the 

prosecution having miserably failed to establish the guilt of the accused Lakhan 

Gowala beyond reasonable doubt, this Court finds him not guilty and he is acquitted 

from the offences u/s 448/294/323 of IPC. 

22. The accused Lakhan Gowala shall be set at liberty forthwith. 

23. His bail bond is cancelled and surety is discharged accordingly. 

24. Seized articles, if any, are to be disposed of accordingly. 

25. This case is accordingly disposed of on contest. 

26. Given under my hand and seal of this Court on this the 20th day of February 

2018. 

           

 

 

 

                                                                           

 

                                                                     Sri. S. Bhuyan 

                                    Sub Divisional Judicial Magistrate(s).Sonitpur,                                                                                          
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APPENDIX 

 

 

Prosecution Exhibits:  

  

Ext (1) Ezahar. 

Ext (2) Sketch Map. 

Ext (3) Charge Sheet. 

 

 

            Prosecution Witnesses: 

           (i) P.W1-Shankar Upadhyay 

            (ii) P.W-2, Dambru Upadhyay 

            (iii) PW-3, Tikaram Gautam 

            (iv) PW-4, Bikas Dahal 

            (v) P.W. 5- Sri Achyut Boro 

Defense Exhibits: 

          None. 

Defense Witnesses: 

         None. 

            Material Exhibits: 

                     None. 

 

                                                                                     

                                  

 

                                                            Sumit Bhuyan 

                                                                       

                                                SDJM(S), SONITPUR, TEZPUR 

 

 


